
RETAINER AGREEMENT
THIS IS A LEGALLY BINDING CONTRACT

YOU SHOULD READ IT CAREFULLY

AND

YOU MAY WISH TO HAVE IT REVIEWED




BY INDEPENDENT COUNSEL BEFORE SIGNING

THIS AGREEMENT is entered into between Susan B. Collins, Esq. referred to in this agreement as "the Attorney," "the lawyer," "I" or "me," and                               referred to in this agreement as the "client," or "you."

PREFACE

Commencing legal action or authorizing a lawyer to act on your behalf with respect to your marital or family situation is a serious matter and should be undertaken only after serious consideration, substantial soul-searching, and full exploration of all alternatives.  Professional marriage counseling or simply reopening direct lines of communication with your spouse may very well resolve many marital difficulties and result in a desired reconciliation.  Premature legal action or engagement of attorneys can needlessly impede such conciliatory efforts.


The client, by signing this agreement and engaging the services of the Lawyer, represents to the lawyer that all possible alternatives have been considered and that the client is certain that the lawyer's legal services are desired at this time.  Alternatively, the client represents that a definite decision to retain the lawyer has been made to protect the client's legal interests against actual or potential action by action by the client's spouse.


You should not engage my services unless you are absolutely certain that you wish to pursue legal action or negotiation with respect to your marital or family situation.


The client understands that the action or inaction of previous counsel may limit or impair the effectiveness of the Lawyer as successor counsel.  

THE NATURE OF SERVICES TO BE RENDERED


This agreement confirms that you have retained me as your attorney to represent you in negotiating an agreement with your spouse, if that is reasonably possible, or if not, to represent you in a matrimonial action.


The client retains the lawyer to render services in connection with:



___ the prosecution or defense of a divorce action, including the attempt to negotiate a resolution of same. 



___ the negotiation, preparation, and/or review of a separation agreement or other marital settlement agreement.



___the prosecution or defense of a Family Court proceeding concerning _________________________________________________________

The client understands that this Retainer Agreement and any sums paid to the Lawyer pursuant hereto do not cover any services which are not specifically set forth above.  The client understands that the Attorney is not required to take any steps to collect any counsel fee award which may be directed by a court or which may be agreed to by the client's spouse.  Such collection service shall be considered to be a post-judgment service and is not covered by this Retainer Agreement.  The client understands that this agreement does not apply to any appeals or post-judgment actions, proceedings, or applications and that, if such engagement were to be accepted by the Attorney in the future, the Attorney's representation would have to be secured by execution of another and separate Retainer Agreement.  However, this retainer agreement in no way obligates the attorney to accept any such engagement in the future.


This agreement confirms that you have retained me as your attorney to represent you in the pending matrimonial action in the Supreme Court, ERIE County.


The client understands that the preparation and submission of any Qualified Domestic Relations Order, or any other order to implement access to any pension, profit-sharing, retirement, or deferred compensation account or plan, is considered to be a post-judgment service and is not covered by this Retainer Agreement, or by any sums paid to the Attorney pursuant hereto. 

TERMS OF REPRESENTATION

You authorize me to take any steps which, in my sole discretion, are necessary or appropriate to protect your interest in this matter.


You agree to fully cooperate with me in the administration of the case.  In the event that you fail or refuse to cooperate with me to such a degree as to prevent me  from rendering effective representation, I may take such steps as are necessary to withdraw my representation in accordance with applicable law.


I shall keep you informed of the status of your case, and agree to explain the laws pertinent to your situation, the available course of action, and the attendant risks.  I shall notify you promptly of any developments in your case, including court appearances, and will be available for meetings and telephone conversations with you at mutually convenient times.  I do insist that appointments be made for personal visits to my office.  Copies of all papers will be supplied to you as they are prepared (unless you request to the contrary), and you may be billed a reasonable photocopy charge for these materials which will be included in your periodic billing.


You also understand that you may discharge me at any time and, in such event, you will be charged only for time and/or disbursements actually incurred by me up to the point of discharge.  If, at that time, I have not earned the full amount of any sum or sums advanced by you, such unearned sum will be returned to you.

PAYMENT OF FEES

In order for me to begin my representation of you, you have agreed to pay me, and I have agreed to accept, a retainer payment of $_______.  This retainer payment does not necessarily represent the amount of the overall fee which you may incur by virtue of my services.  The amount of my eventual fee will be based upon my hourly time charges at a rate of $200 per hour, along with any out-of-pocket disbursements (such as court costs, messenger services, transcripts of proceedings, long distance telephone calls, telefaxes, process service fees, deposition and court transcripts, and excess postage) which are incurred in your behalf.  The retainer payment will be maintained in a separate fund, and drawn upon by me as fees are billed.  


In the event I determine that outside counsel should be engaged to handle any aspect of your legal representation, such counsel shall be paid by you at such rate as may be negotiated by me on your behalf.  Absent an emergency situation, such outside counsel will not be engaged without your prior consent.


The client further understands that the hourly rates apply to all time expended relative to the client's matter, including but not limited to, office meetings and conferences, telephone calls and conferences, either placed by or placed to the client, or otherwise made or had on the client's behalf or related to the client's matter, preparation, review and revision of correspondence, pleadings, motions, disclosure demands and responses, affidavits and affirmations, or any other documents, memoranda, or papers relative to the client's matter, legal research, court appearances, conferences, file review, preparation time, travel time, and any other time expended on behalf of or in connection with the client's matter.


The client understands that the above rate is subject to change on an annual basis, in other words, once in each calendar year, but that any increased rates will apply only to services which are rendered after such new rates go into effect.


Each letter I draft will be billed at a minimum of 1/2 hour (except simple enclosure letters) and every telephone conversation at a minimum of 2/10 hour (unless the person called is unavailable and only a short message is left).  This amount has been arrived at as a result of calculating the time involved in retrieving the file, and examining the documents or letters required to draft the letter or respond to the call, in addition to the time required to consider the problem arising from or to be dealt with in the call or letter, and the time required to take the notes contained in the time billing entry.


In addition to the foregoing, your responsibility will include direct payment or reimbursement to me for disbursements advanced on your behalf, the same to include, but not necessarily be limited to, court filing fees, recording fees, charges of process servers, copying costs, messenger services, transcripts and the customary fees of stenographers referable to examinations before trial in the event such examinations are utilized.


You will be billed periodically, generally each month but in no event less frequently than every 60 days.  Included in the billing will be a detailed explanation of the services rendered, and the disbursements incurred by our firm in connection with your matter.  Upon receipt of my bill, you are expected to review the bill and promptly bring to my attention any objections you may have to the bill.  While I strive to keep perfectly accurate time records, I recognize the possibility of human error, and I will discuss with you any objections you raise to my bill.  You will not be charged for time expended in discussing with me any aspect of the bill rendered to you.


You understand and agree that you will be solely responsible for timely payment of any and all bills rendered by me, whether with respect to time and services, disbursements, or any other costs and expenses incurred.  Such disbursements are often substantial and may include, but are not limited to, the following:  service of process, courier service, certified or express mail, Federal Express, facsimile and photocopy charges, travel and mileage, long distance phone charges, court costs, stenographic services, filing fees, subpoena fees, retention of expert witnesses, appraisal reports, valuation reports, and such other expenses as may be required to effectively handle your matter.


You have been advised that in order for me to properly protect your interests, it may be necessary to retain outside experts such as appraisers, actuaries and accountants.  You will be responsible for the costs incurred for any such service which in some cases may have to be paid in advance depending upon the requirements of the particular expert.  No expert or appraiser will be retained without your prior approval.  If necessary and applicable, an application will be made to the Court to have your spouse pay all or part of the aforementioned fees for experts.





REPLENISHMENT PROVISION


In the event that a negotiated settlement has not been arrived at, and executed, 10 days prior to the date upon which your action or proceeding is scheduled for trial or hearing, and should your initial retainer have been then utilized in full, an additional retainer in the sum of $ 5000 will be then due and payable, the terms in respect of which shall be identical to those hereinabove set forth as to the initial retainer.

FOLLOW-UP BILLING

After such time as any initial retainer amount is absorbed by services rendered or costs incurred on your behalf by the Attorney, the client agrees to pay any additional fees earned by the Attorney and to reimburse any advances made by the Attorney on the client's behalf as such amounts are billed to the client.  


All balances billed are due within 15 days of the date of the invoice or billing statement.  The Attorney applies interest charges at the rate of 3/4% per month with respect to any balances which are not paid within thirty (30) days of the date of the invoice or billing statement.


In the event any bill remains unpaid beyond the 30-day period referred to above, the client agrees that the Attorney may suspend or cease any work or services with respect to the client's matter.  Should the Attorney elect to withdraw her representation under such circumstances, the Attorney is required to abide by all legal procedures pertaining to withdrawal, including, where an action or proceeding has been 

commenced, securing the permission of the tribunal before which such action or proceeding is pending.  


Upon receipt of the Attorney's billing statement, the client shall review the same and promptly bring to the Attorney's attention any objection or objections which the client may have with respect to the bill.  There will be no charge by the Attorney for time spent discussing the client's bill.  However, this does not apply to a discussion of the details of the occurrences which are memorialized in the billing notes.  

POSSIBLE CONTRIBUTION BY CLIENT’S SPOUSE

During the course of negotiations, I may seek, on your behalf, depending upon the circumstances of your matter, recovery from your spouse (or ex-spouse or co-parent as the case may be) of the fees and disbursements expended by you.  Similarly, in the event the matter is litigated, I may make the appropriate application to the Court for such relief.  There are, however, certain actions and proceedings in which counsel fees cannot be awarded by the Court.  


In the event that I am successful, in whole or in part, in obtaining such a contribution, whether by agreement or as a result of judicial direction, such contribution shall be credited to the your account when and if actually paid to me by your spouse.  If, as a result of any such contribution, the amount collected exceeds the amount owing to me, any excess payment will be refunded to you at the end of your case.


Conversely, you understand that any such agreement or direction in no way relieves you of your obligations under this agreement, and that you remain liable to me for any balance due after crediting any amount actually collected from the your spouse.


You understand that there is no assurance that your spouse will agree to make any contribution toward your legal expenses, or that any contribution will be directed by a court.  You further understand that even if your spouse agrees to make such a contribution or even if a court directs such a contribution, there is no assurance that any such contribution will actually be paid by your spouse or collected by me.


You understand that I may or may not make application for a direction of counsel fee contribution from your spouse, as I, in my discretion, may deem appropriate.


You further understand that I am not required to take any steps to collect any counsel fee award which may be directed by a court or which may be agreed to by your spouse.  Such collection service shall be considered a post-judgment enforcement matter that is not covered by this Retainer Agreement.

WITHDRAWAL OF REPRESENTATION

You are advised that if, in my sole judgment, there has been an irremediable breakdown in the attorney-client relationship, or a material breach of the terms of this retainer agreement, I may deem that to be a reason to with my representation.  If an action or proceeding is pending before a court, I would be required to make application to the court to be relieved as your attorney.  In such event, you will be provided with notice of the application and an opportunity to be heard.  Should any fees be due and owing to me at the time of my discharge or withdrawal, I shall have the right, in addition to any other remedy, to seek a charging lien, i.e., a lien upon the property that is awarded to you as a result of equitable distribution.  No such lien may attach to maintenance or child support payments.


In the event that the client fails or refuses to follow the advice or instructions of the Lawyer in any respect, the client understands that the lawyer may regard such non-cooperation as an impediment to effective representation and may take such steps as are necessary to withdraw her representation in accordance with applicable law.  If an action or proceeding is pending before a court, the Lawyer would be required to make an application to the court to be relieved as your attorney.  In such event, you will be provided with notice of the application and an opportunity to be heard.


In the event that any bill remains unpaid beyond thirty (30) days, the client understands that the Lawyer may deem that to be a reason to withdraw her representation, at her option and subject to applicable law and procedures.  In the event an action or proceeding is pending before a court, the lawyer would be required to apply for judicial permission to withdraw.


Should any fees be due and owing to the Lawyer at the time of the Lawyer's discharge or withdrawal, the Lawyer may seek a charging lien, i.e., a lien upon any property which may be awarded to the client as a result of equitable distribution.  However, no such lien may attach to spousal maintenance or child support.

SECURITY INTEREST

While I expect to be paid the fees due me in a timely fashion, in situations where the client does not have funds readily available to pay additional fees as they accrue, I may, as an accommodation, agree to take a security interest in property in lieu of immediate payment.  A security interest may take the form of a confession of judgment, promissory note, or mortgage upon specified property.  In either event, a lien will attach to your property.  In the case of your marital residence, any such security interest shall be nonforeclosable, i.e., I will not force a sale of your home but would be paid at the time you sell the premises.  You are advised that any such security interest can be granted to me only with the permission of the justice assigned to your case upon an application on notice to the opposing party, and after an application has been made for your spouse to pay the outstanding fees.

FEE DISPUTES

While I seek to avoid any fee disputes with my clients, and rarely have such disputes, in the event such a dispute does arise, you are advised that you have the right, at your election, to seek arbitration to resolve the fee dispute.  In such event, I will advise you in writing by certified mail that you have 30 days from receipt of such notice in which to elect to resolve the dispute by arbitration, and I will enclose a copy of the arbitration rules and a form for requesting arbitration.  The decision resulting from arbitration is binding upon both you and me.

OTHER GENERAL PROVISIONS

The client understands that there are many factors outside of the control of the Lawyer which can affect the course and outcome of the case, as well as the amount of time and effort required to deal with the various issues involved.  The client acknowledges that the Lawyer has in no way predicted the outcome or result of the client's matter, not even in a broad or general way. 

 
The client further acknowledges that the Lawyer has not and cannot predict or estimate how many hours of services will be required to conclude the matter.  Accordingly, the Lawyer cannot predict or estimate the total cost of services, or how much the disbursements, costs and other expenses might be, beyond the terms and descriptions set forth above.  The client understands that any predictions, either with respect to time, costs, or outcome would be little more than guesswork would potentially do a disservice to the client.  The client acknowledges that no promises have been made to the client by the Lawyer other than that the Lawyer will use her best professional effort on behalf of the client.

  
I have informed you that pursuant to court rule, I am required, as your attorney, to certify court papers submitted by you which contain statements of fact, and specifically to certify that I am aware of no inaccuracies in the court submission.  Accordingly, you agree to provide me with complete and accurate information which forms the basis of court papers and to certify to me, prior to the time the papers are actually submitted to the Court, the accuracy of the court submissions which I prepare on your behalf and which you shall review and sign.


If this fee arrangement meets with your approval, kindly sign your name where indicated on the copy of this letter and return same to me in the envelope enclosed for your convenience.  You acknowledge that pursuant to court rule, a 

copy of this retainer letter is required to be filed with the court in which your action is pending.

ACKNOWLEDGEMENT AND UNDERSTANDING

You acknowledge that you have read this agreement in its entirety, have had full opportunity to consider its terms, and have had full and satisfactory explanation of same, and that you fully understand its terms and agree to such terms.  


The client acknowledges that there are no additional or different terms or agreements other than those expressly set forth in this written agreement.  


The terms and provisions of this agreement shall be construed and governed in accordance with the laws of the State of New York.


You have the absolute right to cancel this retainer agreement at any time.  Should you exercise this right, you will be charged only the fee expenses (time charges and disbursements) incurred within that period, based upon the hourly rates set forth in this retainer agreement, and the balance of the retainer fee, if any, will be promptly refunded to you.


You acknowledge that you were provided with, and read, the Statement of Client's Rights and Responsibilities.


I HAVE READ AND UNDERSTAND THE ABOVE LETTER, HAVE RECEIVED A COPY AND ACCEPT ALL OF ITS TERMS.

Dated:
                  

      
West Seneca , NEW YORK

__________________________________________

                      ,               

__________________________________________

Susan B. Collins, Esq.
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	Susan B. Collins
Attorney-at-Law

735 Union Road

West Seneca, NY  14224-3422

(716) 675-6813



